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Ut JURISDICTIONAL STATEMENT 


This is an appeal from a jury conviction of a violation of 


the District of Columbia Code, Title 22, Section 2204. (Unauthor- 
ized use of a motor vehicle). Appellant was sentenced to imprison- 
ment for 8 months to two years. 

The jurisdiction of this Court arises under Titte 18 U.S.C.A.; 


especially Rules 37 of the Federal Rules of Criminal Procedure. 
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STATEMENT OF QUESTIONS PRESENTED 


The question presented is: 


1. Whether the evidence is sufficient to sustain appeliant's 


conviction. 


This case has not previously been before this Court. 


Reference to Rulings 


None 


4 
STATEMENT OF THE CASE 


Appellant, William L. Willtams, was charged in a one court 
indictment with unauthorized use of @ motor vehicle. (22 District 
of Cotumbia Code 2204). 

In support of that indictment, the government presented 
three witnesses namely Joyce A. Morgan, James Young, and Emerson 
B. Gilmore. 

Miss Joyce A. Morgan testified (tr. pp 19-24) that on the 
morning of October |, 1968 she drove her car to work at the D. C. 
Dept. of Vocational Rehabilitation Center located at 1331 H Street, 
N.W. and parked on a parking lot for hire close up. Later that 
day she received information that her car had been stolen which 
fact she reported to the police - giving them the tag and registra- 
tion numbers. 

Sometime later she was advised of the recovery of the vehicle 
and reported to Precinct No. 2 to reclaim it. The car had damages 
on the left fender and left door. She had the car transported 
to a garage for repair. She testified that she did not know the 
appellant and had not given him permission to use or operate her 
vehicle. (tr. pp. 26-36). 

Mr. James Young testified that he was employed as a parking 
lot attendant at 1310 Eye Street and was on the Ist of October 
1968 and was the only employes on duty that day parking and re- 
leasing cars; that Miss Morgan brought her car in between 8:50 anc 
9:00 a.m. and he parked it and continued his work. As he came 
down the ramp, he saw the appellant driving the Morgan vehicle out 


of the alley. He went up to the car and asked the appellant what 


he was doing, at which time appeltant tried to wind the window 
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of the car on his erm as he attempted to recover the car keys. The 
appellant drove the vehicie away and he went to try to report the 
incident to the owner. He also testified that he had seen the 
defendent two or three days previously walking through the atley 
near the parking lot at about the same place where the car had 
been taken. 

The final witness for the prosecution was Emerson B. Gilmore 

p. 37-43) an officer with the Metropolitan Police Department 
who was on duty from 8:00 a.m. to 4:00 p.m. in Scout Car 23. At 
about 14:30 a.m., he observed a vehicle described as a 68 Pontiac, 
torquoise in color, go through a red light in the 100 block of L 
Street, N. W. which he pursued and overtook as it stopped for a 
light at North Capitol and M Streets. He instructed the operator 
to pull to the curb on the East side of M Street and Identified 
the vehicle's operator as the appellant. 

Upon inquiry, the appellant stated that the registration of 
the vehicte had been lost and he produced a D. C. learner's permit 


where upon appellant was told that he would have to go to the 


Precinct for a check on his driving privileges and the ownership 


of the vehicle. . Upon checking the officer learned appellant had 
no valid D. C. operator's permit and the vehicle had been reported 
stolen according to police records. The vehicie's owner was con- 
tacted but the tags on the vehicle belonged to a Mr. Joseph A. 
Freeman. Miss Morgan arrived at the Precinct and identified the 
vehicte as hers end the keys discovered in the vehicle at the 
time It was stopped were turned over to Miss Morgan. 

On cross-examination, the officer was asked If appellant 


offered any exptanation of his presence in and driving of vehicle 


= 


° 


and stated that he hed gotten the car from his Rens who lived in 
Richmond, Virginia, but was unable to give any explanation to the 
officer as to how she could be contacted. 

The appellant offered an alibi as a defense aAOwan @ Branch 
Supervisor of the Western Union Office where appellant was employ- 
ed on the day of the offense, Mr. Roland $. Kunkle. (tr pp. 49-59). 

He testified in substance that appellant wesnompuloved for 
the Western Union on October 1, 1668 and reported to work at 9:00 
a.m. and checked out at 5:30 p.m., and was assigned at the Dupont 
Circte Building at 1354 Connecticut Ave., N.W. His duties were 
that of messenger and would have made deliveries from that 
address, but no deiivery sheets indicating the time in and out for 
the messenger were available as they are destroyed after a six 
month period. The deliveries would have been made in the Immedi- 
ate area but as far as the Shoreham Hotel. He also worked for a 
three and one half hour period the following day. 

On cross examination, Mr. Kunkle indicated that the records 
he brought with him and marked as defendent's exhibits (tr pp. 533 
indicated that appellant reports either at the Central Office at 
700 - 14th Street or the Dupont Circle Building at 9:00 a.m. 

But since Form 87 the delivery sheet was not available tt is not 
clear to which office he reportdd in at 9:00 a.m. and the company 
records do not indicate appellant's whereabouts prior to 9:00 a.m. 
on the day in question. 

Appellant testified in part that he had worked at the 
Western Union at 14th and G Street on the day in question and for 


approximately a month before that on the date in question he 


walked to work from his residence at 1230 - 13th Street, N.W. 


arriving at sdout 8:30 a.m. at the 708 G Street Office; that short- 
ly thereafter he was dispatched to the Dupont Circle Branch travel- 
ing by bus end worked there all day delivering some 115 telegrams 
within a six to eight block radius to which he walked but was no 
whers near the Colonial Parking tot; he disputed the testimony 
of the witness Jiames Young and denied any altercation with him or 
taking the vehicle as Young related in his testimony. He admitted 
driving the vehicie in question on October 14, 1968 and that he 
had borrowed it:from a friend named Mr. Dawson at 7th & L Streets, 
N.W., whom he had known six months to a year, although he did not 
know his exact address and had not seen him since the incident 
as he had been confined. 

Appellant's testimony on cross-examination (tr pp. 64-74) 
wes in substance that he walked to work on the day in question 
arriving at the central office (805 G Street, N. W.) at approxi- 
metety 8:30 a.m. and reported for work, was given a slip and a 
token to report to the Dupont Circle Branch six or seven minutes 
after his arrival but was officially on duty at 9:00 o'clock. He 
took the bus and made no stops along the way. Moreover, he was 
not famitiar with the Colonial! Parking lot although the distance 
would be some two or three blocks. 


With ceference to the possession of the vehicle on the day 


in question, appellant testified (tr pp. 68-  ) that he wanted to , 


make an important trip to visit a friend so he went to an ac- 
quaintance to borrow an automobile and the acquaintance loaned 
him the car. He did not own a car nor did he have a valid 
operator's permit. The acquaintance was named Dawson but that he 


coufd not recat! his name nor did he know where he lived. He met 


him on the day In question at Seventh and L Streets, N.W. Appel- 


lant further testified that he did not recall where he was coming 
from enroute to Seventh and L Streets but thought he was coming 
from !2th and New York Avenue, N.W. and he saw Dawson at 7th & L 
Streets, explained his predicament and Dawson loaned him the car 
which was parked there, that he didn't know Dawson had a car and 
that he had never used the car before. The approximate time was 
11:30 or 12 Noon and the defendent was arrested shortly there- 
after, that he had seen Dawson in several establishments in the 
Washington area; that after his arrest he was continuously con- 
fined in lieu of bond until the trial and could not have contacted 
Dawson although he had mentioned this to his attorney. 

Although not a part of the tria! transcript, appellant men- 
tioned the same facts concerning Dawson who was unable to locate 
any such person from the facts given. 

At the close of the evidence, appellant's counse! again moved 
for a judgment of acquittal which motion was again denied. (tr p. 
74) 

After the Court's instructions, the jury retired and after 
approximately one hour returned a verdict of guilty. 

Thereafter following a presentence report, defendant was 
sentenced from eight months to two years from which he appeals. 

Counsel was appointed by this Court for appellant on appeal 
who was also trial counsel below. 

Consonant with counsel duty to appellant and the Court coun- 
sel candidly suggests that the only issue presented on this appeal 


is the sufficiency of the evidence to sustain the conviction. 


Edit 
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STATUTE INVOLVED 


Titie 22, Section 2204, District of Columbia Code, 1967 


on reads in pertinent part, 


"Any person, who without the consent of the owner 
should teke, use, operate or remove or cause to be 
taken, used, cocrate or removec from a garage or other 
building or from any place or locality on a public or 
private highway, parkway, street, lot, enclosure or 
space, an automobile or motor vehicle and operate or 
drive or cause the same to be operated or driven for 
his own profit, use or purpose shall be punished by 

a fine not exceeding one thousand collars or imprison- 
ment net exceeding five years, or both such fine and 
imprisonment." 
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STATEMENT OF QUESTIONS PRESENTED 


I. Whether the evidence is sufficient to sustain appellant's 


conviction of unauthorized use of a motor vehicle. 


1] 


SUMMARY OF ARGUMENT ANG STATEMENT OF POINTS 


appellant was convicted by a Jury below of the unauthor- 
of a motor vehicle. 

The government presented evidence by the owner of the 
vehicle that she had at a time certain parked her vehicle on a 
public parking lot on her way to work and upon her return was 
advised that it had been stoten. Moreover that she had not given 
the appellant permission to use the vehicle. (tr pp. 19-24). 

A police officer testified that at about two weeks later he 
saw a vehicle proceed through a red light, pursued the vehicle, 
overtook it and apprehended the appellant driving the vehicle 


In question without the registration card and without a valid 


operator's permit. In absence of the registration card, appellant 


was invited to go te police precinct to ascertain the ownership 
of the vehicle and that investigation disclosed that the vehicle 
had been stolen. Appellant's explanation of possession of the 
vehicle was to the effect that he had obtained it from his Aunt 
who lived in Richmond, Virginia without any other details. (tr 
pp. 37-43). 

Appetfant testified that he had worked all day on the date 
of the offense; had no knowledge of the alleged theft of the 
vehicle, but had borrowed the car from an "acquaintance" at 7th 
and L Streets, N.W. although he did not recall his fast name or 
know where this acquaintance !ltived or be located. 

In his defense, he subpoenaed a representative of Western 
Union, the place of his employment, who brought records to the 


effect that he had worked on the date of the theft of the vehicle, 


{2 
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although such other records showing appellant's trips to and 
from the office as a messenger during the date of theft were 
destroyed after a six month period. (tr pp. 49-58) 


On the record, the sole question presented is whether the 


evidence is sufficient to sustain eppellant's conviction below 


which the Court has the right to determine. 
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ARGUMENT 
POINT | 

This Court has the right to determine the sufficiency of 
the evidence to sustain a conviction. 

As has been heretofore indicated present counsel! was appoint- 
ed by the District Ccurt to represent the appellant below. 

Full consultation was had with appellant advising him of 
his rights and the evidence which the prosecution intended to 
addcuce at the trial. Appettant desired nonetheless to go to 
trial and a full trial was held on the evidence of the prosecution 
and all of that appellant could reasonably produce which resulted 
in appelfant's conviction. 

Counsel was directed by the District Judge to file a notice 
of appeal in accordance with appellant's wishes as in his view he 
wes wrongfully convicted. 

This Court appointed Counsel! to present this appeal which its 
eae matter of right under law for appellant. 

Counsel has scrupulously re-examined the entire record of 
this case and respectfully submits that In his judgment the sole 
question presented is whether the evidence adduced by the prosecu- 
tion is sufficient to sustain appellant's conviction. 

White it is a wetl-settted rule in this jurisdiction and 
often repeated rule by this Court, that it will not substitute its 


judgment for that of the triers of fact, it is nonetheless true 


as this Court held in Moy Jik v. United States 1918 47 App. D.C. 


493, the rule that questions of fact are not subject to review on 
appeal, the right of the appellate Court is not prectuded to look 


into the evidence to test its sufficiency. 
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It is respectfully suggested that whether or: not this Court 


affirms appellant's conviction, it nevertheless has the right and 


uthority to test the sufficiency of the 


ought to exercise his a 


evidence. 


i) 
CONCLUSION 


As this Court is aware, at the present time the judicial 


system in the United States has been subject to widespread critic- 


ism on the part of young Americans especially black as unfair and 
arbitrary. tn face of that, it is respectfully urged that this 
Court exercise its appellate right to test the sufficiency of the 
svidence in the instant case in an effort to fully adjudicate the 
rights of appeliant and in some smal! way restore faith and con- 
fidence in the American Judicial process to the end that there may 
come the public awareness that anyone caught up in the process 


wiftf be fully heard. 


Respectfully submitted, 


James T. Wright 

Counsel for Appellant 
Appointed by this Court 
1908 - IIth Street, N. W. 
Washington, D. C. 
Telephone 462-4845 
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ISSUE PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented: 


Was there sufficient evidence to support the verdict of 
guilty of unauthorized use of a vehicle? 


* This case has not previously been before this Court. 
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COUNTERSTATEMENT OF THE CASE 


By a two-count indictment filed December 11, 1968, 
appellant was charged with unauthorized use of a vehicle 
(22 D.C. Code § 2204) and petit larceny (22 D.C. Code 
§ 2202). On October 30, 1969, prior to the commence- 
ment of a jury trial before the Honorable John Lewis 
Smith Jr., the trial court granted the government’s mo- 
tion to dismiss the petit larceny count. Appellant was 


1The judgment filed on December 5, 1969, indicates a finding of 
guilt on both counts of the indictment. This is apparently a clerical 
error. It is clear from the trial transcript that the petit larceny 
count was dismissed prior to trial (Tr. 16). The record also con- 
tains the redrafted indictment which deleted the petit larceny count. 


(1) 
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found guilty the same day on the remaining count and 
was sentenced on December 3, 1969, to eight months’ to 
two years’ imprisonment. This appeal followed. 

On the morning of October 1, 1968, Miss Joyce Morgan 
left for work from her home in Northeast Washington 
and drove her 1968 turquoise Pontiac into the downtown 
area of the city, ultimately parking her car at the Space 
Parking Lot at 1310 I Street, Northwest. Upon receiv- 
ing a parking stub from the attendant, Mr. James 
Young, she informed him that she intended to remove 
the car from the lot early that day. Leaving the keys 
in the car, she then walked to her place of employment, 
the Department of Vocational Rehabilitation, located 
around the corner at 1331 H Street, Northwest (Tr. 19- 
21). 

Prompted by Miss Morgan’s comment about leaving 
early, Mr. Young began parking other cars before at- 
tending to her Pontiac? Approximately fifteen to twenty 
minutes later he noticed someone driving Miss Morgan’s 
Pontiac in the alley adjacent to the parking lot. He 
followed the car on foot, and when it stopped at a red 
light at Thirteenth and I Streets, Northwest, Mr. Young 
approached the driver of the vehicle and asked him to 
explain what he was doing with the car. Receiving no 
response, Young then placed his hands through the open 
window in an attempt to remove the keys from the igni- 
tion. His efforts were frustrated, however, when the 
driver commenced to roll up the window. The traffic 
light soon changed, and the car pulled away from the 
intersection. Additional efforts by Mr. Young to catch 
the fleeing car proved futile (Tr. 28-36). 

During the trial Mr. Young made an in-court identifi- 
eation of appellant as the man who drove Miss Morgan’s 
Pontiac from his lot on the morning of October 1 (Tr. 


2 Mr. Young was the only attendant working at the parking lot 
that morning (Tr. 29). 


3 Mr. Young testified that this incident occurred between 8:30 and 
9:00 o’clock in the morning (Tr. 32). 
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82). He also testified that he had seen appellant in the 
same alley adjacent to the lot on previous occasions. One 
such incident took place two or three days before October 
1, and another at 7:50 a.m. on the day of the offense 
(Tr, 31, 33). Miss Morgan testified during the trial 
that she did not know appellant or ever give him per- 
mission to use her car (Tr. 24). 

At 11:30 one morning, approximately two weeks after 
the offense, Officer Emerson Gilmore of the Metropolitan 
Police, while cruising in his scout car, noticed a 1968 
turquoise Pontiac with D.C. tags 678-462 go through a 
red light at the intersection of First and L Streets, 
Northwest. Pursuant to the officer’s command, the driver 
of the Pontiac pulled over to the curb. Officer Gilmore 
then requested the driver to produce his license and reg- 
istration. The driver produced a D.C. learner’s permit 
but informed Officer Gilmore that he had lost the regis- 
tration card. The driver was taken to the Second Pre 
cinct, where it was soon discovered that the Pontiac 
owned by Miss Joyce Morgan was reported on teletype 
as stolen. It was also ascertained that the tags on the 
vehicle were not the ones issued to Miss Morgan. After 
being advised of his rights, the driver explained to the 
officer that his aunt from Richmond, Virginia, had given 
him the car. However, he could not furnish the arrest- 
ing officer with her address or telephone number. Shortly 
thereafter Miss Morgan arrived at the precinct and iden- 
tified her car. Her tags to the Pontiac were later found 
in the trunk of the vehicle. At trial Officer Gilmore 
identified appellant as the driver of the stolen vehicle 
(Tr. 37-43). 

Roland S. Kunkle, a branch supervisor for the Western 
Union Telegraph Company, testified as a defense wit- 
ness. His business records disclosed that appellant was 
employed by Western Union as a messenger on October 
1, 1968. The records also revealed that appellant had 


4 Officer Gilmore testified that the serial number on the seized 
Pontiac was 235278B126408 (Tr. 42). Miss Morgan testified that 
the serial number of her Pontiac was 235278B126403 (Tr. 21). 
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reported for work at 9:00 a.m. on that day. However, 
his records failed to indicate whether appellant reported 
for work at the central office, 708 Fourteenth Street, 
Northwest, or the Dupont Circle branch, 1354 Connec- 
ticut Avenue, Northwest. Nor did Mr. Kunkle’s records 
disclose the whereabouts of appellant prior to 9:00 a.m. 
on the day in question (Tr. 45-59). 

Appellant also testified in his own behalf. He stated 
that he left his home on October 1 and arrived at the 
Western Union central office at 8:30 a.m. Approximately 
six or seven minutes later he was sent via D.C. Transit 
bus to the Dupont Circle branch. Since he was not 
officially on duty until 9:00 a.m., he was not given credit 
for his early arrival at work. Appellant denied going 
to the Space Parking Lot and removing Miss Morgan’s 
ear from the lot. Appellant also testified that on October 
14, 1968, he wished to make a “quick trip to a friend” 
(Tr. 63), a “female acquaintance” (Tr. 69). Appellant 
spotted a friend named Dawson standing at Seventh and 


L Streets, Northwest, and informed him of his plans. 
Dawson agreed to lend appellant his car, which was 
parked nearby. Soon thereafter appellant, while driving 
the vehicle, was stopped by the police for running a red 
light (Tr. 59-73). 


ARGUMENT 


The evidence was sufficient to support a verdict of 
guilty of unauthorized use of a vehicle. 


(Tr. 24, 30-82, 39, 59-74) 


Appellant argues that the evidence adduced at trial 
was insufficient to sustain his conviction for unauthorized 
use of a vehicle. However, the record clearly reveals 
that the evidence, when viewed in the light most favor- 
able to the Government, certainly permitted a reasonable 
mind fairly to conclude guilt beyond a reasonable doubt, 
particularly when given the benefit of all legitimate in- 
ferences to be drawn. Crawford v. United States, 126 
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U.S. App. D.C. 156, 375 F.2d 332 (1967); Curley v. 
United States, 81 U.S. App. D.C. 389, 160 F.2d 229, 
cert. denied, 381 U.S. 837 (1947). 

Miss Morgan claimed that she had never given appel- 
lant permission to use her car (Tr. 24). The eyewitness 
parking lot attendant claimed that appellant drove Miss 
Morgan’s car away from the lot on the day of the offense 
(Tr. 30-32). The arresting police officer claimed that 
appellant was found driving the stolen vehicle two weeks 
after the offense (Tr. 39). Appellant claimed that he 
did not operate the car on October 1, told the jury his 
whereabouts at the crucial time on that date and sought 
to explain his possession of the car two weeks later (Tr. 
59-74). Unfortunately for appellant, the jury chose to 
believe the government witnesses. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed on 
the merits, and the case remanded to the District Court 
solely for correction of the clerical error in the judg- 
ment.’ See United States v. Harris, 140 U.S. App. D.C. 
270, 287-288, 435 F.2d 74, 91-92 (1970) ; Cephus v. United 
States, 122 U.S. App. D.C. 187, 188 n.1, 352 F.2d 663, 
664 n.1, cert. dismissed, 382 U.S. 897 (1965). 


THoMAS A. FLANNERY, 
United States Attorney. 
JOHN A, TERRY, 
Davp C. WoLL, 
DANIEL J. BERNSTEIN, 
Assistant United States Attorneys. 


5 See footnote 1, supra. 
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